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'+ 1 will Hrst take the ground of Art. 18, In
w epinion there is no substance in this point. It
« -ublic interest that government sexvants should
e allowed to join political parties because it
parsmount importance that government ser-
should be free from ali political bias.
jliivaer has not been victimised on the ground
af relivion, caste, race, birth, place of residence, ete.
i Wore i no allegation that there has been any
dierimination on any of these grounds,
It my copinion therefore Art. 16 would not
faply to the petitioner’s case. When a government
i that he was i flenvant enters government' service there is an im-
port of the enquMbii| confract that he would abide by the rules
rant about the ma and conditions of service. He cannot fry to avoid
fithe restrictions imposed by the rules and conditions
a copy ob the oMf o vice by saying that they offend the Constitu-
prefudiced; still Moo Tndia which recognises fundamental rights
1-3-1953.  The offl o of the citizens of this country. Such res-
ing rernark on Mo as are imposed by the rales far from being
infingement of a fundamental right are fundamen-
izl obfivations arising out of an implied contract
iiered fnto by the petitioner,

The petitioner by his conduct wounld be deem-
i to have waived those fundamental rights: see
Jaishuan Kotty v. State of Travancore-Cochin, AIR
1932 Trav.-Co. 287 (A

(8 1 do not think there is any substance in the
Mgation of the petitioner that he was not supplied
#ith copies of the reports which formed the basis
o the rharges. The persons who had made veports
aint him were cxamined and the petitioner was
ilowed to cross-examine them. The reports which
ey had made were not evidence. It is the state-
Went of the witness which is the evidence and the
Freports could only be used for refreshing the me-
oLy,

(%) The ground on which I am inclined to
agee with the petitioner is that he was removed
from service without a reasonable opportunity hav-
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this  petition % e heen given to him to show cause against the
selled against i oder of removal which was  ultimately passed
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formed the

Hiist place the report of the enquiring officer, copy
o wiich was not supplied to the petitioner, would
w indicated the grounds on which the petitioner’s

im, that the Dofflenoval was recommended and inasmuch as that
nind to the meilile not supplied to the petitioner he had no rea-
efore  his ordflable opportumity of showing cause against the
s removed fol oy poposed. It was held in the case of High
pportanity b

portu & Conmissioner for India v. I. M. Lall, reported in
ainst it and lulf AR 148 PC 121 (B), that—

“If the civil servant has been through an en-
quiry under R. 55 it would not be reasonable that
te shonld ask for a repetition of that stage, if duly
 comied out for that would not exhaust his statatory

ight and he would still be entitled to represent
ainst the puoishment proposed as the result of the
ter’s order datfidings of the enquiry.”

lated 31-8-53 b i :
¥How could the petitioner rtepresent against the
iments Mr. S pmishment propesed as the result of the findings

titioner made L7, ewquiry if he never saw the report of the
a groond whi v 5 ’
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vinge Art, 16 {10y Another ground on which I say he had no
th as a memq nasenzble opportunity of shf)win%l cause is that the
vemoved on e Digrict Magistrate, who as T have already said
ahove was not the enquiring officer, has observed in

the mder removing the petitioner as follows : —
“After a thorough enquiry conducted by Sri
C. €. David, Deputy Collector, 8. D. O. Sadar and
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wit or  directis
tor, Farrukhahs

wits takeon to
e removed fro
he  attended
a member of
by Mr. Saksen
wed him to &
fand guilty being a member of a palitical party

1039 41l D.F.[4

B87aTE v. THAEUR PRa8AD (D, N. Roy J.) [Prs. 7.11] Lllahahad 49

while in government service, and was consequently
asked to show cause as to why he should not be
remaved from service. He submitted a lengthy
" statement in this connection. At this stage he was
asked to show cause as to why the punishment pro-
posed should not be given to him. The question,
therefore, of going into the merits of the case does
not arise.”

In my view the petitioner could urge before the
District Magistrate that no case had been made out
against him and therefore the notice asking him to
show cause why he should not be removed from
service be discharged. It was open to the District
Magistrate to have considered the merits of the case
and agreed with the opinion of the enquiring officer.
It was equally open to the District Magistrate to
have after reconsidering the merits of the case come
to the conclusion that the charges which were found
proved by the enquiring officer had not really been
proved and thus to have refrained from imposing
:be punishment which he inflicted upon the peti-
ioner.

The view the District Magistrate took was that
he could not consider the question of merits at all.
The opportunity of showing cause contemplated by1
Art. 311 is the opportunity after the issuing of the
show cause notice and it is always open to a gov-
ernment servant against whom an enguiry has al-
ready been held to urge before the dismissing or
removing authority that on the basis of the mate-
rial on the record the proposed punishment should
not be awarded to him. Therefore the observa-
tioms of the District Magistrate that “at this stage
he was asked to show couse as to why the

unishment proposed should not be given to
him. The question, therefore, of going into the
mérits of the ecase does not arise” is based on a
complete misconception of the provisions of Art. 811
of the Constitution of India.

In that view of the matter it must be held
that the petitioner had no reasonable opportunity of
showing cause against the action proposed. It is'
thus not one of those cases where there has been anyi
disregard of rules only. It is & case where there has
been a clear disregard of the provisions of Art, 311
of the Constitution itself.

(11} T therefore allow this petition with costs
and quash the order passed by the District Magis-
trate of Farrukhabad dated 1-4-1953 removing the
petitioner from government service as also the
orders of the Commissioner dated 27-3-1954 and of
the Board of Revenue dated 31-8-1955 refusing to
interfere with the order of the peiitioner’s removal.
¥ further issue a writ of mandamus directing the
respondents to treat the petitioner as in service,

V.R.B. Petition allowed.

AIR 1959 ALLAHABAD 49 (V 46 C 19)
D. N. ROY AND 8. N. SAHAL JJ.

State, Appellant v. Thakur Prasad and others,
Respondents.,

Government Appeal No, 124 of 1955, D/. 14-3-
1958, against order of acquittal passed by AddL
City Magistrate, Banaras, D/- 25-5-1054.

Pensl Code (1860), S. 292 .—. Obscene matter,

The word “obscene” is not defined in the Penal
Code; but it may be taken as meaning offensive to
chastity or modesty, expressing or personating to the
mind or view ‘something that delicacy, purity and
decency forbid to be cxpressed, The test of obscen
nity is this, whsther the tendency of the matter
charged as obscenity is to deprave and corrupt those
whose minds are open to such immorel influences
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and jnto whose hands a publication of this sort maiz
fall; and in determining whether or not such a boo
is obscene regard must be had to that book alone;
other books not the subject of charges may not be
referred to. A picture of a woman in the nude is
not per se obscene. For the purpose of deciding
whether a picture is obscene or not one has to con-
sider to a great extent the surrounding circumstan-
ces, the pose, the posture, the suggestive element
in the picture, und the person or persons in whose
hands it is likely to fall.

The publication concerned was not a medical
one. Neither was it sold to registered subscribers
nor had its circulation or sale been restricted to
members of the medical and legal professions and
to students of Psychology and Sociology. The book
was written, printed and publi hed and brought into
dirculation for prarient tastes. The probable effect
of the publication was to prejudice public morals
and decency. It was mtenge for those who had
ardent sex appeal in them and it was for the dele-
ctation of the married and the unmarried for the
gratification of their normal and abnormal sex appe-
tities and it described varietie: of sexval intercourse
inp & manner which to say the least was obscene,

Held that if the probable effect of the publica-
tion was to prejudice public morals and decency,
the accused must be taken to have intended the
natural consequences of his acts. It was no justifi-
eation that the matter gub]jshed was by an eminent
writer or was composed in a style not easily under-
stood by all.  The matter cons'i'uted obscene matter
contemplated under section 292, Case law discuss-
ed. {Paras 17, 21

Anno : ATR Man,, Penal Code, S, 292, N, 1.

CASES REFERRED : Paras
(A} {1838} 2 Lewin 237: 168 ER 1140, .

Gathercole’s case 7
{B) (1814) A Mand § 11: 15 BR 381, R. v, 17

Dixon
{C) (1868) 3 QB 360: 37 LT MC 89, R. v.

Hicklin 17, 1
{D) (1954) 1954-1 All ER 741: 1954-2 QB 18,

R. v. Reiter 17
{E} (1954) 19542 AN ER 683: 1954-1 WLR

1138 R. v. Martin Secker and Warburg Ltd. 17
{F) (1872 7 CP 261: 41 LY MC 85, Steele v.

Brannan 18
{G) {1932) 23 Cr. App. Rep. 182, R. v. De

Montalk 18
() {1952) 1952-1 All BR 1256: 116 JP $20,

Paget Publications Ltd. v. Watson 22,

J. R. Bhatt, Asst. Govt. Advoeate, for Appellant;
Krishna Shankar, for Respondent.

D.N.ROY, JI.:

This is an appeal by the State against an order
of acouittal of the respondents who were charged
with an offence punishable under section 292 of the
Indian Penal Code. Respondent No. 1 Thakur
Prasad Gupta is a bookseller at Bonaras and he owns
a press known as the Bombay Press, Ram Lagan
Pandey respondent No, 3 is the author and writer of
a boolg in Hindi Styled as “Asli Kokshastra,”

Ganesh Prasad Gupta respondent No, 2 js the
publisher of the book which was printed at his

ress known as the “Swatantra Bharat Press” of

anaras. On 29-8.1958, upon a raid by the police
of the shop of Thakar Prasad Gupla fifty copies of
the book were recovered in the presence of this ac-
oused. On 5-7.1953 another raid was made hy the
police on the Bombhay Press and the Swatantra
Bharat Press and several copies of the book had
been recovered along with ten blocks and certain
paper covers of these books containing a nude pic-
ture of a woman.

In that raid, it was alleged certain hooks styled
as the “Romatica of Lust” and four blocks confain-

sreyre v Toawae Poacen ' O N, Ray .

[,

ing obscene matter were also recovered from the
Bombay Press. The prosecution alleged that these
books, blocks and the picture on the title page were
“obscene” and they contained matter punishable
under section 292, I. P. C.

{2) Thakur Prasad Gupta admitted the recovery
of the books known as “Asli Kokshastra” which he
contended he had kept for sale. He farther admit.
ted that he got the book written by Ram Lagan
Pandey with the intention of selling the same, He
denied that the “Romance of Lust” was printed at
his press. He further denied that copies of this
book and four of the offending blocks had been re- §
covered from his press.

As regards “Asli Kokshastra™ his H}ea was that [f
it contained no obscene matter and that it was a
book relating to the “Vaidyak Shastra™ and was
therefore net punishable under section 292.

{3) Ram Lagan Pandey admitted the authorship
of the book
1 to 370. But he denied authorship of the remain-
ing part of the book covered by pages 371 ta 40
As regards the offending matter contained on pages
222 and 223 of the book, his contention was that
they were only tramslations of a book known s
“Rati Ratan Pradipika” which he contended is an
authoritative book on the subject.

The other offending passag-s contained at pages
393 to 395 of the book were not claimed by him a
not being obhscene. As we have already said, his
contention in regard to the matter contained in
those pages was that he was not the author of it.

{4) Ganesh Prasad accused admitted that the
book “Asli Kokshastra™ was printed at the Swatantra |
Bharat Press of which he is the proprictor but he!
contended that the book is not obscene and that it‘
is an anthoritabve text on the science of Sex written
after the style of well known authors and that as
such it iz not punishable.

{5) The learned Magistrate came to the coneln-
sion that the book styled as “Asli Kokshastra™ is nol
obscene and he accordingly acquitted all the thres
respondents of the charge under section 292 in re.
gard to that book. As regards the book styled as
the “Homance of Lust” and also as regards the four
blocks the Magistrate came to the conclusion that
they contained obscene matter and he accordingly
found Thakur Prasad guilty in respect thereof
uncler section 202, I. P. C., and sentenced him to a
fine of Bs. 100 or in default to wmdergo one month’s
simple imprisonment, and he further directed that
“the obscene books and blacks be de troyed”. We
are told that Thakur Prasad preferred an apped
agninst his conviction under section 292 1. P, C,
before the Sessions Judge and his appeal has heen
allowed and the conviction and sentence set a ide. !

(6) In the present case we are not mncs-rnﬂrﬁk‘*-
with the hook entiled as the “Romance of Lust” &
with the four blocks. The short point for detennt
nation is whether the publication styled as the
“Asli Kokshastra” written in Hindi wi'h an outer
covering of a nude picture of a woman, priced
ar Bs. 4 is a publication of obscene matter
falling under the purview of section 292 of thef
Indian Penal Code.

The book mostly deals with sex, sexual ormans,
curiosities of laove and of sex life and gratificationf.
of normal and abnormal sex appetites and vavieties
of sexual intercourse and ]
it caters for prurient tastes and is therefore a publi;j
cation of obscene matter falling under the mischier
of section 292.

The preface appended to the book by the ruthr
Ram Lagan Pandey states that at the request of
Thakur Prasad accused to write a bock on "Kam
Shastra” which along with the normal aspects o :

known as “A:li Kokshastra™ from pag&e{‘#‘
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(13) The contention of the author is that the
above is nothing but a reproduction of what is con-
“Hati Ratna Pradipiia”. Tt was also con-
gﬂca of Sri Deva~

raja_Maharaja has been tran lated inte English by

The book has been dedicated to those who haved™ Pandit X. Rangpswami Ivengar the Libsarian of the

entered family life and who desire to make their ki
a success and it has further been dedicated in th
married and unmarried, young men and women'
who have ardent sex appeal in them.” Particular
emphasis wag laid on hehalf of the prosecution upon
the passages contained at pages 229 and 223 of the
book, the authorship of which hzd been owned bv
the awthor him-elf, and also on the passages at
pages 303 to 993 of the book the authorship of
which was denied by Ram Lagan Pandey,

The prosecution evidence was to the effect
that Ram -Lagan Pandey is the author of the entire
book from cover to cover. Two of the sccused
vamely, Thakur Prasad Gupta and Gamnesh Prasad
did not contend that Ram Lagan Pandey was only
the author of part of it and not of the whole. In
fact their contention was that Ram Lagan Pandey
was the author of the entire book. No evidence
was iiven on behalf of Ram Lagan Pandey to . how
that he was the suthor of only part of it and not
of the whole.

We are therefore driven to the conclusion that
the whole of the book was writter by Ram Lagan
Pundey inclusive of the contentious passages at pages
222 and 223 and at pages 393 to 505,

{7} We would now proceed to quate the passa-
ges aforesaid. At pages 222 and 223 we et .a

eseription of certain_varieties of sexual intercourss,
The matter is headed as :

“Now about some curious and unusual ways of
inkercourse,” :

{8) The matter then beging with what the
author calls as “Sanghata asan”, It is said that
under this “asan” two women are friendly with each
other 56 nuch so that thev he down crossing their
thighs with one another, The man placing himself
vear to them first engages . with one in hahyaiata
{Outward cavesses, ete.) while he satisfies the other
by the acts of inmer coitus, repeating the action by
turn one after the other. .

{9) The other description of “sanghata asan”
stated under that head is that two men lie down
close together in the same fashion as the two women
deseribed above and the woman enjoys with one
mane by the acts of inner coitus and r;{le gives en-
joyment to the other man by putting his penis into
er mouth which is kmown ‘as “mukh maithun” or
by giving him enjoyment by outer caresses, ete,

{18) Then there is the description of the “asan”

own as “goyudhakam”, This is described as
follows, A number of women who are friendly with

one another take for their common enjoyment a
single man who effects copulation with each of them
by turn.  Tn the same manner o single woman en-
gages & number of youths for her enjoyment simul.
tanecusly,
(11} Then follows a descripion of what . is
own, according to the awthor, as “varikelit asan”,
The description of 1t has been given like this. A
male elephant at the time of playing in water in
the midst of a female herd engages in sexual action
with each of them by twmm.  In fthe same manner a
man playing in water with s uwumber of women,
enjoys with each of them by turn,
(12} After describing “Varikelit asan”, as stated
above the author mentions that in the country of

Government Orviental Library Mysove, and the passg.
ges aforcsaid are to be found in Chapter V, Para-
graphs 33 to 37, at pages 30 and 81 of the 192%
cditionr of the book.

This argument however, loses sight of the fact
that that book is not a priced publication and it s
not put into the hands of the public at large, but
‘has been expressly stated as meuat “for prvate cir-
culation only.”

{14) The offendmcF matter at pages 395 o SU5
of the book is headed “Mukh maithan”.” In para-
graph 1 it is stated that the woman holding er
master’s penis with her hands places  its tip just
over her lip shaking her head from one side to the
cther and liv.ets it go. In paragraph 2 it is stated
that the action called “parsvatodastam” consists of
holding the end of the penis in her fi ¢, and leaving
its lower part bare, an _she with her lips woul:
grasp it on all its bare parts without the action of
the teeth.

In paragraph 3 the action called “bahjssand..n-
sam” has been described as having been urged
again by the master she would place the tip of his
organ in her mouth and after drawi g it in pressing-
ly from between her closed lips would let it go. In
{Jaragraph 4 the actjon calted “antassandamsam™ has
been deseribed as having been urged again by the
master that this much is not sufficient she would hy
pushing down the outer skin make the upper part of
the penis bare and then place it mto her month, .

In paragraph 5 the action called Chumbitakans
has been described as follows. At some other time
holding the penis in her hand she would impl
kiss its end as she would do the lip. In ragrap?:
6 the action called “parimristakam” has E:en saicl
to consist in the following. 1f i the above act of
kissing the woman hits with the tip of her tongue
the bare end of the penis at the part where the tip
comes ouat, it is called “parimristakam™.

The description given m paragraph 7 seentions
that the penis is made hare by pushing down the
cuter skin, she places half its length into her mouth
and drawing it inside pressingly and unhesitatingy
and_after chewing it she would let it go. This 1e-
cording to the author, js “ambrachusitam” fambra-
mango frait so called by the ace resembling the
chewing of the mango Fruit). :

In paragraph 8 it is described that Ias-‘]ly o
whole of the bare peuis is placed in her mouth o
she with the action of the tongue and Tips scle
the organ till the master attaing the sati faction of
the discharge of his semen, and this action is called
“sangara” or <omplete swillowing, Then foflonvs
what is stated at page 395 on the top. It says thad
prostitutes, libertines and such like women only re-
gord to the above acts and not the family -wou.
and that these methods should not be practised
upon anes own wife,

(1? It 1s contended that these wethods are
found described in Vat yavana's Kam-sutra.-nd also
in Rati Ratan Pradipika and consequently they must
not be regarded as containing ohscene matter,

(18} The Kam Sutra of Vatsysya-a the txt of
which is in Sanskrit anvears to have been tenclread
and edited by Dr. B. N. Basu MB. (Calouttay

D.T.M., D.P.H., and it has run into several editioms,
The translation expressly wentions that '
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(it may come it will be seen a< an obscene publica-
tion which it is the intention of the law to suppress.
Anything calculated to inflame the passions is obs-
cene,

Anything distinctly calculated to incite a reader to

“the sale of the book is strictly restricted to
the members of the medical and legal professions
anud o stadents of Psychology and Sociology and
the publication is_sold for their personal use -only,
and in no case should be lent or mven away to
ethees Tor obvious reasons.”

—

T the Toreword to the translation it has been merrm!
Hiowed by Dr. Bagchi that a _careful study of th
wihkole book “Kam Sutra” of Vatsyayana in origin

wonld show that if 1t hag any interest at all, it i
yethiing move than histgrical and that although t

as inspired hundreds of treatises swritten hp
printes. nobles and wealthy  dilettantes still the
importance which is attached %o it by some scholacs
ismisplaced; and that although the “Kami Sutva” is
isincluded by ancient writers in the class of Ayurveda
i.e. Medical Science, the work has nothing in com-
mon with the medical treatises except on two things,
namely sterectyped classification of men and women
ntcmtﬁn to their sexual habits and a list of aphro.
disiacs, both of which have no inherent bearing on

medical literature and consequently

there was no
reason For including e book in ithe Ayurveda.
Vatsyayanas Kam Sutra is in Sanskeit.

ot

The transla-
tivn of the book by Dr. Basu though in English,
i+ not intended for all and sundry; and as has been
espressly stated by the publishers, the translation is
strictly restricted to the members of the medical
and legal profession and to students of Paychology
auwd Sociclogy.

The same may be said about the translation
oF “Kalyanamallas Anaga Ranga by Tridibnath Ray
with a foreword by Dr. Girindrasheker Bose, D.3e.
MB.FNI On the first page of that translation
it is expressly stated that the sale of ‘the book is
strictly restricted to members of the medical and
Yegal professions and to students of Psychology and
‘Sociology and that the publication is sold For their
wersoual use only and in no case should it be lent
¥y given away to others for obvious reasons.

It js_therefore clear that the respondents can.
ntt pur Fhe publication which is in question in the
present case on the same footing as the translation
of "Kam Sutra” of Vatsvayana by Dr. Basu or the

© tramslation of the Ananga RBanga by Mr. Ray, or
the translation of the Rati  Ratan Pradipika by
Pandit Iyengar,

£17) Section 292 of the Indian Penal Code, inter
alia, provides that whoever for the purposes of
sale makes, produces or has in his possession any
obsoene book, paper, representation or figure or any
other obseene object whatsoever, or takes part in
o reveives profits from any business in the course
of which he knows or has reason to believe that any
sueh vbseene objects are, for any of the pm;lposes
speeified in clause (a) of section 292 made, produced
s'“l:e i&l any manner put into circulation, shall puni-

‘The word “obscene” is not defined in the Penal
Code; but it may be taken as meaning offensive to
jehastity or modesty expressing or personating to the

ind or view something that delicacy, purity and
forbid to be expressed; impure as obscene
; obscene pictures anvthing expressing or
soggesting unchaste and lustful ideas, impure inde-
eent, Jewd, The idea as to what is deemed as
e of conrse varles from age to age and from
@n% to vegion dependent upon particular social
. s,

As has boen observed by Dr. Hari Singh Gour

in the Penal Law of Indig, there canmnot be an im-
watable standard of moral values. [If a publicatien
s Jdetrimental to public morals and is calculated to
g;tﬂuim a_pernicious effects in depraving and de.
webing the minds of the persons into whose hands
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indulge in aets of indecency or immorality is obscene
for example a book containing a description of defec-
tive sexual enjoyment with advice for heightening and
prolonging such enjoyment in the case of normal
persons. A Dbook may be chscene although if con.
tains but a simple obscene passage, A picture of a
woman in the nude is not per se obscene.

For the purpose of deciding whether a picture
is obscene or not one has to consider to a great extent
the surrounding circumstances, the pose, the posture.
the suggestive element in the picture, and the per-
son or gersons in whose hands it is likely to fall,
The publication with which we have to deal is not
a medical one. Neither s it sold to registered
subscribers nor has its circulation or sale been res-|
trcted to members of the medical and legal profes.
sions and to students of Psychology and Sociology.

It is no justification that the matter published.
is by an eminent writer or is commosed in a stylel
not easily understood by all. In the present case!
Ram Lagan Pandey does not and camnot claim to

an eminent writer, nor can it be said that the
book in Hindi iz composed in a style which is not
easily understood by all, There can be no doubt:
that the book was written, printed and publishedl
and brought into circulation for prurient tastes.

The probable effect of the publication was to.
gre' dice public marals and decency. It was inten.

ec{u for those who have ardent sex appeal in them
and it was for the delectation of the married and
the unmarried for the gratification of their nommal
and abnormal sex appetites and it described varie-
ties of sexuaal intercourse in a manner which to say
the least was obscene. 1If the probable effect of
the publication was_to prejudice public morals and
decency the accused must he taken to have intend
ed the natural consequences of his acts.

As was observed by Alderson B. in Gathereole’s
case, (1838) 2 Lewin 237 {A), “every man, if Le
e a rational man must be considered to intend
that which must necessarily follow from what he does.
And in R. v, Dixon, (1814) 3 M and 5. 11 {B), Loxd
Ellenborough C. J. said that it is a universal prin-
ciple that when a man is charged with doing an
act of which the probable consequences may be
highly injurious, the intention is an inference of law

resulting from the doing of the act.”
Therefore even if the object of pub]icisinf
the hook in question was  innocent (which

we cannat say It was in this case). the contention
that no offence was eommitted i not in our judg-
ment well founded. If the publication is obscene, it
is an offence against the Act, although there was
no intent on the part of the publishers to corrupt
morals.

Az was observed by Cockburn C. J. in R. v

Hicklin, {1868) 3 Q. B, 360 {C) and approved in R °

v. Reiter, (1954} 1 All E. R. 741 {D} the test of
obscenity iz this. whether the tendency of the mat-‘
ter charged as obscenitv is to deprave and corrupt]
those whose minds are open to such immoral in-‘
fluences and into whase hands a publication of this!
sort may fal! and in determining whether oy not such
a book iz obscene regard must be had to that book
alone; other books not the subject of charges may;
not be referred to.

Sec also the summing up of Stable. I. in R
Martin Secker and Warburg Ltd,, (1954} 2 Al
R. 683 (E).

* (18) Publication of indecent matter may be
justifiad if it is genuinely in the interests or for the

A
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purposes of art, science or any other f
ing. The justification must however
the facts of the particular case on the
matter, the circumstances of its public
nature of the accused’s business. In
if the necessary or natural effect of
is prejudicial to the public moral:':ﬁlm
motive of the accused in publishing
matter is immaterial.

If the work is wapifestly’ ohscent
must be taken to have publizhed it wi
ful intent and he cannot be heard to sa
he broke the law, he did so from a
salubrious molive and not for gain:
Q. B. 360 {C} Steele v, Branman, (187
(F} and R..v. De Montalk, (1932) 2:
Rep, 182 (C). Some matter may be
lished, for example, to practitioners o
of medicine or surgery the publicati
#,_to bovs or girls or eyen tothe public i
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would necessarily tend to the corrupt
and therefors be illegal.

(19& On the side of the prosecut
the evidence of Sub-Inspector Shah M
of the District Entelligence Staff who
what is contained in the book, particu
sages at p. 393 are definitely obscene. T
ther the statement of Inspector J. A
Criminal Investigation Depurtment wh
the hook is ohscene on account of th
tuined at po. 222 and 223 and also at |
particularly those contained at pp. 39
Lari further stated that the pude p
front page iv also ohscene, regard bei
b the attendant circumstances.

x (20) On the other side there was

b of Sri Gawri Nath D. W. 4, Examiner
ernment Sanskrit College, Banaras a
Sanskrit College Banaras whe stated
read the “Kam Sutra” of Vastayayana
Ranga” and the Rati Ratan FPradi
the Kokshastra of the respondents ap
opinion that no portion of the book ence
lity. We arec not in agreement with -
of Sri Gauri Nath D. W 4. The »
from all the attendant circumstance
leads us to a contrary conclusion.

{21) Bearingin mind the priceipl
|above, if we examine the matter unde
- |are definitely of opinion that it consti
imatler contemplated under section 2¢
!dian Penal Code. The publication i
be sold to pruriently minded adelesc
sundry in order to stic the sex impu
to sexual and impure thoughts. The
} therefore obscene.

. The general character and the domi
P the publication is obscene impure, indec
festly tending to the corraption of youtl
intended to be fair {fare ?) for the 1
filthy minded who may secure it from
or the book-seller on payment of a s
1t does not become less smutty or m
because the information has been copi
far works, Therefore the learned Magis
at all justified in coming to the conclus;
not constitute obscene matter falling w
chief of section 292 of the Indian Per
We are therefore of opinion that b

re clearly guilty under section 292
* Penal Code in regard to the publicat
the Asli Kokshastra with its outer coy
the node picture. We accordingly al
appeal, convict the respondents TJ
Ganesh Prasad and Ram Lagan under

1‘ ;-:/

L P. C. and sentence each of them







